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Dear Sir: Opinion No. 01387
Ret! CLreation of deficiency dedt
againet indepemdent school distrioct
local maintenance fund.

Wo are in receipt of your letter of September 1, 1839, requeste
ing an opinion of this Deparimen%, which reads in part as follows:

"It appsars that an independent sohool distrioct in this county is attempte
ing to borrow the sum of 93,000 from e local bank for the purpose of erect-
ing a tuildings The board of trustees intend to sign & note for one year,
vith the privilegoeof remewing the note from yesar $o yosar until the delt is
paid. “ho paymoents upon the note are to be made out of the looal mainte-
nance fund,

"I would like your opinion to show the answeras to the following questions:

Can an independent school distriet borrow money for the purposze of purchas-
ing building material to be used in erecting a echool building? If so,

and the note is mede payable within cne year, must this note be paid with~

in the year, do the school trustees have the power to renew the note indef-
initely? If the school trustees have this power, do they have the power

to make payments out of the losal maintenence fund?"

It is apparent from your letter that the school district does
not contemplate voting a tax or issuing bonds for the erection of a school
uilding, tut the trustees merely intend to borrow the money without mak-
ing any additiomal provisicns therofor.

Article £827, Revised Civil Statutes, 1925, provides in part as
follows:

"The public free school funds shall not be expended except for the follow-
ing purposes: .

"2+ Locel school funds from distriot taxes, tultion fees of puplls not
entitled to free tuition and other local sources may be used for the pur-
poses emmerated for State end county funds end for purchasing appliances
snd supplies, for the payment of insurence premiums, janitors and other
employees, for buying school sites, tuying, tuilding and repairing snd
renting school houses, end "for other purposes necegsary in the conduct

of the public schools te be determined by the Board of Trustees, « « "
(mnderscoring ours)
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Article 2748, Revised Civil Statutes, 1925, contains the
following languege:

"e « « provided, that the trustees, in making contracts with teachers,
shell not create a deficiency debt ageinst the distriat.,"

The Supreme Court in Collier ws., Peacock (1900), 54 S.7,
S5.%. 1027, held that a board of trusiees was not authorized to execute
a teacher's contract which would ocause a deficiency debt ageinst the
school fund of the district for any perticular year. The same dootrine
hes been extended and applied not oxly to teachers'! econtracts mut %o
other olligations such as the purchsase of supplies, equipment, and
permenent improvememts to the school properties.

In Templeman Common Sohool District ve. Boyd E. Head Company
(T.C.2. 1037), 101 E,W, (2d) 352, two warrents were issued in peyment
for septic toilets, said werrants being dated Fekruary 22, 1935, due
Fetruary 22, 1834 and dpril 1, 1934, %These were renowal warrants and
there was no showing that the distriot had any availatle funds on hand
for the yeer for which the purchase was made. The court in holding that
recovery could not behad on sald warrants stated:

"¥hile the lengusge used in sald statvte (2740) refers specifically to a
deficienoy erested in the employment of teachers, it hes been held that
it applies with equal force to debts lnocurred in the purchase of equip-
ment. In this connection, the Court of Tivil Lppeals in Stephenson vs,

ion feating To., £2 S.W. 128, 129, in referring to the holding of the
Supreme Court in Collier ve. Peaoocaok, supra ssid:

"1Tt is held that e warrent for a teacher's salery in exeess of the sum
apportioned to the district for the year eamnot be made a cherge upon
funds of a subsequent year. Article 3969 (mow Article 2749) was oone
strued as a limitaticn upon the powers of the trustee to oontract any

debt vhich would osuse a deficiency in the schoel fund of the district.
¥hile the article applies slone to comtracts for teachers' malaries, we
think the construction placed upon 4% by the Sfupreme Court applies with
equal force %o the artiecles oontrolling the purckase of school furniture."™

This same doctrine has been applied to independent scheol dis-
tricts, Trusiees of Crosby Independent School Distriet ve. West Disin-
fecting Com,, {Z.C.A, 1938) 121 9.%, 2d 661; Firat National Dank vs,
fu?oﬁi'nson Tndependent Sehool Distriet (T.C.A. 1938), 114 S.W. 2d 382.
In the lest eited oase, the suit was upon warrants maturing ome, two,
snd three years from date, bearing six per cent interest, payable out
of the locel meintenanoe fund for furniture or money advanced to pur-
chage furniture. The court stated:
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"Nor were thsre, for the particulexr years over end sbove the amounts
necessary to oconduot the school, any available fund cut of which these
debts could be paid.®

Tt was again pointed out by the Court in Harlingen Independont
School Distriet vs., €. Ho Page & Pros. (Com. App. 1932} 48 S.%, 25 983,

wnav:

“From the above, it is evident that the powers of the sochool board to ex-
pend the funds of the distrloct are at all times limited to an eveileble
fund, and to the particular thing prescribed bty the statute. The toard
never hes any euthority to expend funds that are not available,"

In answer to your questions, it is our opinion that an indepen-
dent school distriot may use any surplus fumds in its local maintenance
fund for the purpose of erecting a school tuilding, and may issue its
evidence of indelbtedness in contemplation of current revermes; tut what-
ever the form of sald evidence of indebtedness, the Board of Trustees
ie not authorized to areste a deficiemcy debt againat said fund for
future years, and the person sdvemcing such money mmst look solely %o
the surplus funds eccumileted for the year sald obligation was oreated,
end not to the revemue of subsequent years, the time of payment not
being controlling.

Youre very truly
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By /a/ Cecil €., Cammack
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